RAWLS, JUSTICE AND ANIMALS:
A NEW PERSPECTIVE

CATALIN PARTENIE

Abstract. John Rawls’s A4 Theory of Justice takes as its core a thought experiment in which a
group of people, having come to a shared conception of justice, choose the principles, laws, and
constitution of their future society. In his theory, however, animals are not owed justice, and at-
tempts by its interpreters to adapt it in such a way as to allow animals to be recipients of justice
have been met with strong objections. I set out from the following question: Can we imagine a
new and more convincing adaptation of such a kind? I shall argue that we can if we take the
environmental rather than animal ethics route that has been used so far. To the best of my
knowledge, this adaptation of Rawls’s thought experiment has not been argued for hitherto.
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INTRODUCTION

What will justice be like in a society whose members are different, free, equal,
and ready to cooperate?' This is the main question John Rawls addresses in 4 Theory
of Justice. To answer it, he invites us to consider a thought experiment. He imagines a
large group of people (hereinafter, “the Parties”) in a “purely hypothetical situation” of
“equal liberty” who want to live in a society based on social cooperation between free
and equal citizens, and who “must decide once and for all what is to count among them
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as just and unjust.”? They are born with different natural talents, believe in different

things, and have different worldviews. They are different and they know it. But they
find themselves in a very special situation because they do not know their own gender,
race, class, talents, intelligence, beliefs, etc., nor do they know where they will end up
within society. And there is another, very important thing that they do not know. They
“have no information as to which generation they belong,” so “they must choose prin-
ciples the consequences of which they are prepared to live with whatever generation
they turn out to belong to.”* It is therefore, says Rawls, as if the Parties are under a veil
of ignorance. The situation in which they find themselves (which Rawls names the
original position) is fair to all of them, and in this situation, he claims, they all intuitive-
ly share the same conception of justice: justice as fairness.*

Since its publication in 1971, Rawls’s Theory of Justice has been very influential.
So much so that in 2006, Martha Nussbaum called it “the strongest political theory in
the social contract tradition that we have”, and “one of the most distinguished theories
in the Western tradition of political philosophy.”® Notwithstanding, in this highly influ-
ential political theory nonhuman animals and the rest of nature are not owed justice,
and they lie outside the realm of the political. I shall not attempt a survey of the exist-
ing scholarship on Rawls’ exclusion of animals and nature.® Instead I shall focus on
Rawls’s exclusion of wild animals (hereinafter, “animals”), and address the following
question: What would we need to change in a present-day adaptation of his thought ex-
periment in order to make it extend justice to animals?’

WHAT WE ALLOW THE PARTIES TO KNOW?

In recent decades, many biologists, zoologists, botanists, paleontologists, ecol-
ogists, environmental geographers, and experts in related fields (hereafter “scientists™)

2 John Rawls, 4 Theory of Justice, Cambridge, MA, Harvard University Press, 1999, p. 11.

3 Ibidem, pp. 118-119.

4 On the Parties’ reaching this conception of justice intuitively see Rawls, ibidem, pp. 30-36.

5> Martha Nussbaum, Frontiers of Justice. Disability, Nationality, Species Membership, Cambridge,
MA, Harvard University Press, 2006, p. ix.

¢ See for instance Robert Elliot, “Rawlsian Justice and non-Human Animals”, Journal of Applied
Philosophy, volume 1, issue 1, 1984, pp. 95-106; James Penn, “Towards an ecologically-based society: a
Rawlsian perspective”, Ecological Economics, vol. 2/3, 1990, pp. 225-242; Derek Bell, “Environmental
Justice and Rawls’ Difference Principle”, Environmental Ethics, 26/3, 2004, pp. 287-306; Dominic Wel-
burn, Rawls and the Environmental Crisis, New York, NY, Routledge, 2016; Paul Clements, Paul Formosa,
“Beyond Ideal Theory: Foundations for a Critical Rawlsian Theory of Climate Justice”, New Political Sci-
ence, 43:4, 2021, pp. 486-505; Guy Baldwin, “Rawls and Animal Moral Personality”, Animals, 13:1238,
2023; and John Tons, John Rawls and Environmental Justice. Implementing a Sustainable and Socially Just
Future, New York, NY, Routledge, 2023. A good survey of the literature on Rawls and animals can be
found in Jon Mandle, Sarah Roberts-Cady (eds.), John Rawls. Debating the Major Questions, Oxford, Ox-
ford University Press, 2020, pp. 265-272.

7 This paper is about Rawls’s thought experiment, and what follows is, primarily, an attempt to an-
swer the above question, not to present a justification for animal rights or to outline a possible approach to
the ecological crisis.
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have argued that human activity has imperiled life on our planet, and their warnings
have become increasingly urgent.® There is of course some disagreement among the
scientists, but the vast majority considers the following theses to be beyond dispute:

(1) life on our planet depends on functional ecosystems;

(2) many, if not all, ecosystems do not function well at present;

(3) human activity has caused their perturbance;

(4) humans must enact major changes in their way of life if they are to survive;
(5) hitherto, technology alone has been unable to halt this global ecological crisis.’

Having long being endorsed by the vast majority of scientists, these theses
are now also borne out by widely observable phenomena, and have given rise to
concern on the part of many governmental bodies and international organizations.
In March 2023, for instance, the Intergovernmental Panel on Climate Change
(IPCC) released its Sixth Assessment Report, which was described as a “final
warning”. And now let us return to Rawls’s thought experiment, and raise the fol-
lowing question: in a present-day adaptation of it, can we allow the Parties to know
the five theses?

In a famous article published in 1985, “Justice as Fairness: Political not Met-
aphysical”, in which he clarifies a series of points made in 4 Theory, Rawls claims
that in a liberal society the political has to be free. First of all, it has to be free from
philosophy because “philosophy as the search for truth about an independent meta-
physical and moral order cannot provide a workable and shared basis for a political
conception of justice in a democratic society.”'’ Philosophy is pluralistic, and phil-
osophical doctrines have always divided us. And the same goes for religious and
moral doctrines: they, too, have divided us. As Rawls later puts it in his reply to
Habermas, “political liberalism [...] leaves untouched all kinds of doctrines, reli-
gious, metaphysical, and moral, with their long traditions of development and in-
terpretation. Political philosophy proceeds apart from all such doctrines, and
presents itself in its own terms as freestanding.”'' But it is not just a question of

8 See for instance Gerardo Ceballos, Paul R. Ehrilch, Peter H. Raven, “Vertebrates on the brink as
indicators of biological annihilation and the sixth mass extinction”, The Proceedings of the National Acad-
emy of Sciences, 117,24, 2020, pp. 13596-13602.

% According to Julian Allwood, Professor of Engineering and the Environment at the University of
Cambridge, “it is virtually impossible for new energy infrastructure technologies to have a significant effect
on global emissions in the time we have left to act” (apud Roger Harrabin, “John Kerry: US climate envoy
criticised for optimism on clean technology”, accessed on www.bbc.com on 22 March 2023). This view is
echoed in an interview given by U.S. climate envoy John Kerry to BBC’s Andrew Marr in 2021: “Fifty
percent of the reductions we have to make to get near zero emissions by 2050 or 2045 are going to come
from technologies we don’t yet have” (Harrabin, ibidem). For a comprehensive view of “ecocene politics”
see Mihnea Tanasescu, Ecocene Politics, Cambridge, UK, Open Book Publishers, 2022.

19 John Rawls, “Justice as Fairness: Political not Metaphysical”. Philosophy & Public Affairs, Vol.
14, No. 3, 1985, p 230.

11 John Rawls, “Political Liberalism: Reply to Habermas”. The Journal of Philosophy, Vol. 92, No. 3,
1995, p. 134. See also Rawls, ibidem, p. 133: “I think of political liberalism as a doctrine that falls under the
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philosophical, religious, and moral doctrines. In a lecture on the history of philoso-
phy delivered at Harvard, Rawls claims that science, too, should not be mixed up
with the political because “there is no institutional body among [physicists, or other
scientists] with the authority to declare, say, that the theory of general relativity is
correct or incorrect.”'? We simply cannot allow the Parties to know the five theses,
one might therefore conclude, because the theses in question were developed by
scientists, and science should not be mixed up with the political. If we were to al-
low this, then we would be conducting a different thought experiment, rather than
an adaptation of Rawls’s.

However, in Justice as Fairness: A Restatement, published in 2001, Rawls
states that although the veil of ignorance hides from the Parties who they are, they,
the Parties, still know quite a few things, including the uncontroversial methods
and conclusions of science. “We allow the Parties,” claims Rawls, to have a “gen-
eral knowledge of social theory and human psychology”, and to share “the general
beliefs and forms of reasoning found in common sense”, “the principles of reason-
ing and the rules of evidence”, and “the methods and conclusions of science, when
not controversial.”'* To conclude:

The parties have that kind of general knowledge and they use those ways of
reasoning. This excludes comprehensive religious and philosophical doctrines
(the whole truth, as it were) from being specified as public reason. The same
holds for elaborate economic theories of general equilibrium and the like, if
these are in dispute. If we are to speak of public reason, the knowledge and
ways of reasoning—the plain truths now common and available to citizens
generally—that ground the parties’ selection of the principles of justice must
be accessible to citizens’ common reason. Otherwise, the political conception
does not provide a basis of political legitimacy.'*

Now, based on what Rawls himself stated in 4 Restatement, could we, in a pre-
sent-day adaptation of his thought experiment, allow the Parties to know about the the-
ses in question? In a real-life situation a political party would not find it easy to
convince citizens to accept them as uncontroversial. What we are talking about here,
however, is an adaptation of a thought experiment which is itself another thought ex-
periment. “It is up to us,” claims Rawls in 4 Restatement, “to say what the Parties are
to know in view of our aims in working out a political conception of justice that can be,

category of the political. It works entirely within that domain and does not rely on anything outside it”; and
John Rawls, Justice as Fairness: A Restatement, E. Kelly (ed.), Cambridge, MA, Harvard University Press,
2001, p. 189: justice as fairness “elaborates a political conception as a free-standing view working from the
fundamental idea of society as a fair system of cooperation and its companion ideas. Our hope is that this idea,
with its index of primary goods arrived at from within it, can be the focus of a reasonable overlapping consen-
sus. We leave aside comprehensive doctrines that now exist, have existed, or might exist.”

12 John Rawls, Lectures on the History of Political Philosophy, Samuel Freeman (ed.), Cambridge,
MA, Harvard University Press, 2007, p. 3.

13 J. Rawls, Justice as Fairness: A Restatement, p. 89.

14 J. Rawls, ibidem, pp. 89-90.
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we hope, the focus of a reasonable overlapping consensus and hence a public basis of
justification.”"® In our adaptation we shall allow the Parties to know about the five the-
ses. Although not uncontroversial, they are highly probable, and, as we shall argue,
they will not prevent the Parties from working out a conception of justice based on
their reasonable overlapping consensus. Rawls imagined his experiment as exploring
an ideal situation, which might then inspire us to think about possible solutions to real
problems. This is also the aim of this adaptation of his experiment.

THE PRIMARY GOODS AND THE PRINCIPLES OF JUSTICE

In Rawls’s thought experiment, the Parties not only share the same concep-
tion of justice. They also share the same conception of a person’s good, which is
“determined by what is for a person the most rational long-term plan of life given
reasonably favorable circumstances.”'® We suppose, says Rawls,

that each individual has a rational plan of life drawn up subject to the condi-
tions that confront him. This plan is designed to permit the harmonious satis-
faction of his interests. [...] It is arrived at by rejecting other plans that are
either less likely to succeed or do not provide for such an inclusive attainment
of aims. Given the alternatives available, a rational plan is one which cannot be
improved upon; there is no other plan which, taking everything into account,
would be preferable.!”

Having shared the same conceptions of justice and of the good, the Parties then
ask themselves what the primary social goods are, namely the things that a rational
person “wants whatever else he wants”. Given what they know and do not know,
they decide that these goods, “to give them in broad categories, are rights, liberties,
and opportunities, income, wealth [...], and a sense of one’s own worth.”!?

Then they are ready to choose the basic principles of their conception of jus-
tice. “The problem of the choice of principles,” says Rawls, “is extremely difficult.
I do not expect the answer I shall suggest to be convincing to everyone”'® Howev-

15 J. Rawls, ibidem, p. 89.

16 J. Rawls, 4 Theory of Justice, p. 79. This conception of the good, says Rawls (ibidem, pp. 79-80),
“is a familiar one going back to Aristotle, and something like it is accepted by philosophers so different in
other respects as Kant and Sidgwick. It is not in dispute between the contract doctrine and utilitarianism.
[...] A man is happy when he is more or less successfully in the way of carrying out this plan.” The theory
of the good is presented more fully in Chapter VII of 4 Theory.

17 J. Rawls, ibidem, p. 80. Elsewhere (in Political Liberalism, New York, NY, Columbia University
Press, 1996) Rawls says that a “rational person” has “a coherent set of preferences between the options open to
him”, who ranks them “according to how well they further his purposes”, and who “follows the plan which
will satisfy more of his desires rather than less, and which has the greater chance of being successfully execut-
ed” (p. 124). This, says Rawls, is in fact the “concept of rationality standard in economic theory” (p. 11).

18 J. Rawls, A Theory of Justice, p. 79. See also Rawls, Justice as Fairness: A Restatement, pp. 58-60.

19 7. Rawls, 4 Theory of Justice, p. 14.
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er, he maintains that the Parties “would choose two rather different principles: the
first requires equality in the assignment of basic rights and duties, while the second
holds that social and economic inequalities, for example inequalities of wealth and
authority, are just only if they result in compensating benefits for everyone, and in
particular for the least advantaged members of society.””*

After all this, the Parties will “choose a constitution and a legislature to enact
laws, and so on, all in accordance with the principles of justice initially agreed up-
on.”*! Rawls’s theory of justice is a broad and complex construct; given the limited
space here available, we shall focus only on the primary goods and the principles
of justice. However, we would like to point out that, in a way, everything they
commonly adopt, from the primary goods and principles of justice to laws and a
constitution, can be regarded as their common rational plan of life drawn up subject
to what they do and do not know.

In our adaptation, just as in Rawls’s experiment, the Parties do not know their
gender, race, etc., and they all share the same conception of justice and the same con-
ception of a person’s good. The only difference is that in our adaptation the Parties
know, and believe in, the five theses. And now let us replay the experiment with these
new Parties. Will they decide that the primary social goods are the same as those in
Rawls’s experiment? Let us assume that they will. But, we contend, they will decide
that the functionality of ecosystems is also a primary good since their very existence
depends on it.”? As Rawls puts it, the primary goods are the things that a rational per-
son “wants whatever else wants”; being rational persons, all Parties want to survive.”

Now, having decided what the primary goods are, what principles of justice will
they choose? The problem of the choice of principles, if we may use Rawls’s own
words, is extremely difficult, and we do not expect that our answer will be convincing
to everyone. We are inclined to believe, however, that the Parties will choose three
principles: the two that Rawls’s Parties choose, and a third which holds that the level at
which the goods are produced is just only if it does not threaten/diminish/impair eco-
system functionality. Given what they do and do not know, including which generation
they belong to, the third principle—we maintain—is an adjustment of their collective
rational plan of life to the situation in which they find themselves. Realizing that the
continuance of their own existence, as well as that of future generations, are in peril,
and that technology alone has not been able to respond satisfactorily to the situation,
they decide to extend justice to the natural world.**

20 J. Rawls, ibidem, p. 13. The Parties know that they are different, and that some members of their
future society will be less advantaged than others, because, say, some are not born with a particular talent.
But they agree “that some can have more [things] if they are acquired in ways which improve the situation
of those who have less” (ibidem, p. 81).

21 J. Rawls, ibidem, p. 12.

22 Ecosystem functionality, however, is not distributable in the way that primary goods normally are.

23 J. Rawls, ibidem, p. 79.

24 This is a general principle of justice. How it will be incorporated in their future constitution and
body of laws is a question we shall not raise here.



7 Rawls, justice and animals: A new perspective 163

The third principle states that justice is owed not only to humans, but also to the
natural world. However, the natural world is too broad a concept; we shall, in our adap-
tation, restrict the third principle to animals. Therefore, let us imagine that in our adap-
tation the Parties choose a third principle which holds that the level at which the goods
are produced is just only if it does not threaten/diminish/impair the life of at least a
number of species of wild animals, this being one significant way to preserve ecosys-
tem functionality.”> One might object, however, that this is not a fair adaptation of
Rawls’s thought experiment inasmuch as it steps outside his contractarianism.

THE CONTRACTARIAN PRECAUTIONARY APPROACH TO ANIMALS

For Rawls, “moral persons are distinguished by two features: firstly, they are
capable of having (and are assumed to have) a conception of their good (as ex-
pressed by a rational plan of life); and secondly, they are capable of having (and
are assumed to acquire) a sense of justice, namely a normally effective desire to
apply and to act upon the principles of justice, at least to a certain minimum de-
gree.”?® Animals, however, are not moral in this sense. Firstly, they do not have a
conception of their good as expressed by a rational plan of life. Secondly, they are
not capable of understanding and desiring justice. Rawls: “while I have not main-
tained that the capacity for a sense of justice is necessary in order to be owed the
duties of justice, it does seem that we are not required to give strict justice anyway
to creatures lacking this capacity.””” Animals should be granted “some protection”,
but “our conduct toward animals is not regulated by the principles of justice” be-
cause “their status is not that of human beings.”?® Only “moral persons are entitled
to equal justice.”® To conclude: animals “are outside the scope” of justice since “it

25 How many species of wild animals would qualify is an important question, but I shall leave it
aside here.

26 J. Rawls, ibidem, p. 442.

27 J. Rawls, ibidem, p. 448. Cf. Thomas Schramme, “Is Rawlsian Justice Bad for the Environ-
ment?”, Analyse & Kritik (28), 2006, p. 156: “I conclude that Rawlsian justice is bad for the environment
because it fails to support its conservation.” As Nussbaum has shown (Frontiers of Justice, p. 3), many
have acknowledged Rawls’s exclusion of animals and nature.

28 J. Rawls, ibidem, pp. 441-442. “We do not normally think of ourselves as owing the duty of jus-
tice to animals, but it is certainly wrong to be cruel to them”; this is what Rawls said in an article published
long before Theory of Justice (“The sense of justice”, The Philosophical Review, 122, 1963, p. 302). See
also J. Rawls, Justice as Fairness: A Restatement, p. 176. Cf. Robert Garner, “Rawls, Animals and Justice:
New Literature, Same Response”, Res Publica, 18, 2012, p. 163). In Political Liberalism, Rawls further
discusses the “moral powers” of human beings.

29 ]J. Rawls, A Theory of Justice, pp. 441-442. And only moral persons are entitled to rights. Cf.
Rawls, ibidem, p. 442, n. 30: “The concept of natural rights includes the idea that these rights are assigned
in the first instance to persons, and that they are given a special weight.” See David Svolba, “Is there a
Rawlsian Argument for Animal Rights?”, Ethical Theory and Moral Practice Vol. 19, No. 4, 2016, p. 977:
“Rawls limited the scope of his theory of justice to the distribution of political and economic rights.” Vari-
ous authors, such as Peter Singer (Animal Liberation: A New Ethics for Our Treatment of Animals,
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does not seem possible to extend the contract doctrine so as to include them in a
natural way.”*"

There have been a number of responses to Rawls’s exclusion of animals
which have attempted to extend his theory so that ultimately it might include ani-
mals. Garner (among others) has convincingly argued that none of them has been
“successful in providing a sphere of protection for animals from within Rawls’s
contractarian theory.”! According to Garner, there have been two major responses
to Rawls’s exclusion of animals: “[1] The first takes him at face value but argues
that animals can still be protected, either [i] within a moral realm he identifies in-
dependently of justice or [ii] as a result of their interests being represented by those
who are participants in the contractual arrangement. [2] The second seeks to adapt
Rawls’s theory in a way that enables animals to be included as recipients of justice,
either [iii] through amending the veil of ignorance so as to make species, along
with gender, race and social situation, an unknown [as Rowland does], or [iv]
through denying that animals do not contribute to society’s cooperative relation-
ship, thereby challenging Rawls’s assertion that justice is only due to those who
add to the collective welfare.”*?

Garner’s conclusions are as follows: “In the case of the first [1], it is doubtful if
Rawls’s intention was for animals to receive a significant degree of protection within
a moral realm independently of justice, not least because of the importance he attach-
es to moral pluralism. [...] In the case of the second [2], [iii] Mark Rowlands’s at-
tempt to amend the veil of ignorance so as to include animals is only justified if one
imports principles from outside of the contractual agreement. These principles can be

New-York, HarperCollins, 1975.) and Tom Reagan (The Case for Animal Rights, Berkeley, California,
University of California Press, 1983), have argued for granting rights to animals, while others, such as
Adrian Miroiu (“Two Approaches to Intrinsic Value”, Revue Roumaine de Philosophie, 44, 2000, pp. 367-
376), for including the notion of intrinsic value in the ethical discourse.

30 J. Rawls, 4 Theory of Justice, p. 448. It seems that Rawls was unaware of the irony implicit in his
claim that the contract doctrine cannot include animals “in a natural way.”

31 Robert Garner, “Rawls, Animals and Justice”, p. 159. Ruth Abbey (“Rawlsian Resources for An-
imal Ethics”, Ethics and the Environment, 12, 1,2007, pp. 1-22) arrives at similar conclusions.

32 R. Gamner, “Rawls, Animals and Justice”, p. 160. Mark Rowlands (4nimal rights: moral theory
and practice, New York, NY, Palgrave Macmillan, 2009) argues that deep within the text of 4 Theory lies
the idea of intuitive equality, of which Rawls himself was not fully aware, and that this idea allows us to
amend the veil of ignorance in such a way that the Parties do not know their species. In other words, they
have no information as to which species they belong, and thus the principles they are to choose must be fair
to both humans and animals. This view has an unintended Platonic touch. According to the myth that ends
the Republic, the so-called myth of Er, souls can choose to be reincarnated as human beings or as animals.
See the Republic 619¢—620d; in Plato, reincarnation as an animal is also mentioned in the Phaedo 81a—b
and the Phaedrus 249b; for an overview, see Michael Inwood, “Plato’s eschatological myths”, in Catalin
Partenie (ed.), Plato’s Myths, Cambridge, Cambridge University Press, 2009, pp. 38-41. Souls do not
choose their next life from behind a veil of ignorance (since their choice is influenced by the memory of
what they experienced during their previous life), but in both the myth and Rowlands’s thought experiment
humans can also exist as animals. For a good discussion of Rowland’s argument see D. Svolba, “Is there a
Rawlsian Argument for Animal Rights?”
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found in Rawls’s work but they are not dependent on a contractual arrangement.
Similarly, [iv] placing emphasis on social co-operation as a means of incorporating
animals into a theory of justice is flawed.”* Therefore, although Rawls’s theory of
justice has taken a central place in Western political thought, it is time “to look else-
where for a theory that can provide the elevated moral status for animals.”*

Our adaptation of Rawls’s experiment, one might object, is not a fair adapta-
tion because, just like those discussed by Garner, it steps outside the boundaries of
his theory, which, as Rawls himself states, “is an example of a contract theory”,
and contract theories concern only moral persons, namely, only human beings.*’
We might also look at such a transgression from a different angle, however.

People born and raised in wild, remote places — like, say, a village in the
Amazon rainforest — might think that all the species of animals are in a fair situa-
tion, in the sense that each species has a fair chance to live; and they might consid-
er that they should not interfere with the fairness that exists in the natural world by
considering one species, their own, to be the only one that matters. The Parties of
our adaptation are not like that. Like Rawls’s parties, they share the same concep-
tions of justice and of a person’s good. But they regard the decision to owe justice
to animals as an adjustment of their collective rational plan of life to the situation
they find themselves in. Realizing that their own existence and that of future gener-
ations may be imperiled, and that technology alone has not been able to respond
satisfactorily to the situation, they decide to call on a juridical means to help them.
This adjustment is for them one that is worth trying given how dangerous and
pressing the situation in which they find themselves in has become.*®

So, can our adaptation still provide the basis of a contractarian theory? I think
it can, one in which a group of rational people aware of the danger they are in,
jointly agrees that it is safer to live in a society in which justice is extended to ani-
mals. Their position is anthropocentric, as is the view of the Parties in Rawls’s ex-
periment. The difference is that in our adaptation, the Parties recognize how
important it is for all humans not to threaten/diminish/impair the life of at least a
certain number of species of animals. The Parties of our adaptation may be regard-
ed as precautionary contractors.

3 R. Garner, ibidem, p. 160.

34 R. Garner, ibidem, p. 172

35 J. Rawls, 4 Theory of Justice, p. 14. He adds that his theory of justice “is highly Kantian in na-
ture”, meaning that his theory is similar to Kantian constructivism (p. xviii). Samuel Freeman (“Introduc-
tion. John Rawls: An Overview”, in Samuel Freeman, ed., The Cambridge Companion to Rawls,
Cambridge, Cambridge University Press, 2003, p. 27) explains this very clearly: “Constructivism says that,
while moral statements are not true in the realist’s sense that they represent an independent order of (moral)
facts existing prior to moral reasoning, they nonetheless possess a kind of validity that is appropriate to the
distinct subject matter of moral theory. [...] [This validity is lent by] a procedure of construction—in Kant,
the categorical imperative, and in Rawls, the original position.”

36 For legal action as a more efficient means of protecting the environment, see Monica Feria-Tinta,
A Barrister for the Earth. Ten Cases of Hope for Our Future, London, Faber & Faber, 2025.
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CONCLUSIONS

There are various theories that argue for animal rights. Some start from one
feature shared by humans and animals alike: the capacity for pain. Others, from more
complex research carried out by scientists who have lived for years with the animals
they study (such as elephants or chimpanzees); according to this research animals
have complex emotions, and a part of their knowledge is learned, rather than trans-
mitted genetically. Martha Nussbaum’s Justice for Animals is a good illustration of
this approach; she argues that the animals of several vertebrate species should be
granted legal rights to allow them to live according to their own nature, which im-
plies not interfering in their lives.’’ Another very interesting discussion of animal
rights is Robert Garner’s A Theory of Justice for Animals: Animal Rights in a Noni-
deal World, which offers both an ideal and non-ideal theory of justice for animals.*®
Current legislation, however, is still quite far from the positions argued for in these
books. To give just one example: in 2022, the Nonhuman Rights Project, a New
York-based animal rights group, claimed that, given her intelligence, Happy the ele-
phant, born in the wild, should be released from the Bronx Zoo. But the majority of a
jury made up of five judges from the highest court in New York stated that the legal
principle of habeas corpus—which prohibits illegal detention—cannot be extended
to intelligent animals, being a principle reserved only to human beings.*” Theories,
however, are a good thing, too, because they enable us to imagine how a real prob-
lem might be tackled. As Rawls puts it, “until we bring ourselves to conceive how
[something] could happen, it can’t happen.”*® Our adaptation of his thought experi-
ment helps us to imagine a way to extend justice to animals.

37 Martha Nussbaum, Justice for Animals: Our Collective Responsibility, New York, Simon & Schus-
ter, 2023. Here Nussbaum develops the capabilities approach from her Frontiers of Justice, which “focuses on
human capabilities, that is, what people are actually able to do and to be, in a way informed by an intuitive idea
of a life that is worthy of the dignity of the human being” (Frontiers of Justice, p. 70). Unlike contractarianism,
Nussbaum argues there, “this approach involves direct obligations of justice to animals”, and “unlike Utilitari-
anism, it respects each individual creature”, with the result that “no creature is being used as a means to the
ends of others, or of society as a whole” (p. 351). She admits, however, that her ultimate purpose is to extend
the core ideas of Rawls’s theory (which provides “excellent guidance”) to deal with the issues of “impairment
and disability, nationality, and species membership”, and that such an extension “cannot be done without seri-
ous alterations in the parts of his theory that derive from the social contract tradition” (p. ix). For a different
approach on human duties towards animals see Christine M Korsgaard, Fellow Creatures: Our Obligations to
the Other Animals, Oxford, Oxford University Press, 2018.

38 Robert Garner, A Theory of Justice for Animals: Animal Rights in a Nonideal World, Oxford, Ox-
ford University Press, 2013.

39 However, in 2019 seven of the nine judges of the Constitutional Court of Ecuador decided that
not only are all animal species protected by the rights of nature, but an individual animal—Estrellita the
monkey, born in the wild and then captured—was protected by them too; for more on this case see Macare-
na Montes Franceschini, Kristen Stilt, “Estrellita the Woolly Monkey and the Ecuadorian Constitutional
Court. Animal Rights through the Rights of Nature”, Revista. Harvard Review of Latin America, February
10, 2023.

40 J. Rawls, “Justice as Fairness: Political not Metaphysical”, p. 231.
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In A Theory, Rawls says that his theory of justice is not “complete”, but that
it might be extended. To nations, for instance.*' He does not see any way to extend
to animals and nature, but that does not mean that he excludes this possibility: “a
correct conception of our relations to animals and to nature would seem to depend
upon a theory of the natural order and our place in it. [...] How far justice as fair-
ness will have to be revised to fit into this larger theory it is impossible to say. But
it seems reasonable to hope that if it is sound as an account of justice among per-
sons, it cannot be too far wrong when these broader relationships are taken into
consideration.”? In one of his later works, Political Liberalism, he returns to the
“problems of extension.” One may wish, he says there, to extend justice as fairness
to cover “the principles that apply to international law”, our duties towards “future
generations”, the persons with disabilities, and “animals and the rest of nature.”*
He claims that “justice as fairness can be reasonably extended to cover the first
three problems”, but then again, he cannot see any possible way of making it ex-
tend to animals and nature.** In Justice as Fairness: A Restatement, he reconsiders
his theory, and he still does see any way to include animals and nature in it. So it is
as if he kept trying to find a way but was unable to.

Would Rawls endorse our adaptation of his experiment? We have no way of
knowing. But we are confident that he would encourage us to engage with his ideas
freely, if this helped us imagine a means of dealing with increasingly urgent prob-
lems of our world.

41 J. Rawls, 4 Theory of Justice, p. 15. In which case we should think of the people in the original
position “as representatives of different nations who must choose together the fundamental principles to
adjudicate conflicting claims among states” (ibidem, p. 331). Although the representatives of states “know
that they represent different nations each living under the normal circumstances of human life, they know
nothing about the particular circumstances of their own society, its power and strength in comparison with
other nations, nor do they know their place in their own society” (ibidem, pp. 331-332).

42 J. Rawls, 4 Theory of Justice, pp. 448-9.

43 J. Rawls, Political Liberalism, pp. 20-21.

4 J. Rawls, ibidem, p. 245. In The Law of Peoples Rawls returns to the question of extending justice
as fairness to international law; see Nussbaum, Frontiers of Justice, pp. 238-255.



